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ABSTRACT: In Turkey, urban planning is provided through the regulatory planning system. However,
significant changes in the planning system since 2000 have triggered a shift in the planning system which
is defined as regulatory in theory, towards a flexible planning system in practice. A flexible system is also
evident in urban renewal practices. Flexibility in urban renewal implementations occurs in two different
ways. Firstly, urban renewal practices are excluded from the regulatory planning system due to a project-
led approach instead of a plan-led approach. Urban renewal practices are applied in accordance with
special laws that have been in effect since 2004. These special laws bypass the hierarchy that exists
within the regulatory planning system. Moreover, development rights, which are prepared in accordance
with the regulatory planning system, expire once an area is declared an urban renewal area. This situation
enables a great deal of flexibility in urban renewal practices, in sense of giving of new development rights.
Secondly, the legal regulations regarding urban renewal differ from the legal tools of the regulatory
planning system in that the former give both the central and local administrations discretionary power on
various issues, such as the identification of the renewal area or the completion of the implementation.
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1 INTRODUCTION

Cities are affected and governed by various internal and external factors, such as processes of capital
accumulation in the country, along with efforts for institutionalisation this brings about, in addition to the
demands of their administrators. Differences in the process of capital accumulation between countries
create differences in terms of not only opportunities, but also of problems. This difference also varies
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depending on the countries' periodic characteristics, as well as the qualitative and quantitative data. As
changes occur in factors such as international relations, political structure, mode of production and social
structure, they create differences within the dynamics of space and therefore the problems and
expectations of its users. Consequently, this process brings about discrepancies in administrative
structures and planning actions (Tekeli, 1994; Ramazanodullari, Turgut, 2004).

The purpose of this paper is to analyse this flexibility and its consequences that have resulted from the
legal regulations regarding urban renewal via examining actual urban renewal practices. The extent and
content of such a flexibility, which has emerged due to legal instruments regarding urban renewal since
2004, have changed over time in Turkey. This situation directly affects the results of the implementations.

In the first section of the paper, the features and characteristics of the regulatory planning system in
Turkey are evaluated. In the second section, we will go through how flexibility has increased in Turkey's
planning system and urban renewal practices from past to present. In the third section, flexibility and its
consequences that have emerged in the legislation about urban renewal practices since 2004 are
comparatively evaluated through various examples. Finally, in the fourth section, the structure and
consequences of such a flexibility provided by the legal resources in urban renewal practices in Turkey are
evaluated.

2 CHARACTERISTICS OF TURKEY'S PLANNING SYSTEM

Planning systems are divided into plan-led regulatory planning systems and project-led discretionary
planning systems (Ozkan and Turk, 2016). The plan-led planning system is designed to lead the
development of space in accordance with the decisions of the plan. It is transferred to the development
plan of the new use decisions of the land in order to apply these decisions which have definite results
(Rivolin, 2008). Rivolin (2008) defines the planning system in his study as being based on "hierarchy," and
technically "legally binding," characterised by "certainty” and "rigidity."

One of the important characteristics of the plan system in Turkey today is the existence of a "hierarchical"
order (Demir, 2009). Planning legislation consists of hierarchically interdependent planning scales (Demir,
2009; Kanli, 2003; Ozkan, 2012). In addition, each subscale is expected to involve more information and
detail compared to the scale above and include the necessary information and data of its unique scale,
while at the same time preserving the main decisions of the scale above (Ersoy, 2000). However, since the
regulatory planning system cannot respond to the dynamics of a city within the last 25-30 years of planning
history in Turkey, it is a fact that the upper scale planning approach has been disregarded by the local
administrations, and urban space development has become dependent on small-scale projects instead of
plans, due to the influence of neoliberal policies. Today, especially the development of big cities, it is
almost entirely dependent on small scale projects (BIB, Urbanization Forum, 2009). There is a view
suggesting that for a plan to be binding for all real and juristic persons and to acquire a legal document
status, it needs to be adopted and approved by political decision makers (Keles, 2012). In Turkey,
Reconstruction Law No. 3194 states that local spatial plans shall go into effect following the approval of
the city council. In this sense, the framework presented by the planning approach and implementation is a
regulatory system that highly depends on "certainty" and that sets the standards for all cities at the national
level (Unlii, 2006). In addition, plans that reach the suspension time limitation and are finalised are worthy
of legal document status, with significant consequences that bind real and juristic persons (Keles, 2012).
For this reason, each local spatial plan is a whole within itself and has its own legal qualifications (Ozkan,
H. A., 2012). Therefore, it is evident that Turkey's planning system is a regulatory plan-led system that
depends on precision in terms of development legislation. However, today's planning processes are
evolving towards a more project-led approach, which is becoming increasingly preferred as an alternative
(Munoz Gielen & Tasan-Kok, 2010). Urban renewal practices in particular stand out with project-led
approaches.
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3 AN EVOLUTION TOWARDS "FLEXIBILITY" IN PLANNING SYSTEMS AND
URBAN RENEWAL PRACTICES IN TURKEY

In Turkey, the most significant transformation particularly for the big cities was through the immigrations in
the 1950s, resulting in housing, employment, and transportation becoming the main problems of the
metropolitan areas. Cities began transforming horizontally and vertically at a fast pace (Ozden, 2008). The
increasing emergence of gecekondus in the suburban areas also took place in this period. These
gecekondu areas are among the first areas where a need for urban renewal in Turkey emerged (Kitlk
ince, 2006). The gecekondu phenomenon, which sheds light on the social history of the cities and
encompasses the foundation of social and physical life, is going through a different phase following the
urban renewal policies of today (Sen & Tirkmen, 2014).

With the influence of neoliberal policies at the end of the 1970s, urban development was increasingly
shaped by private sector dynamics. As the private sector settled into a more and more influential role, the
public sector became more and more passive (Tasan-Kok, 2008). Consequently, an illegal urban texture
emerged during the 1980s due to general building amnesty legislation that aimed to solve the issue of
gecekondus; while destructions also took place on a large scale and functional transformations began
(Ozden, 2008). For example, in Istanbul's Basibiiylk District, 48% of the area benefited from the amnesty
law and received ‘land allocation certificates’ (tapu tahsis belgesi). Gecekondus that received land
allocation certificates began transforming into apartment blocks (Sen & Tirkmen, 2014). Consequently,
structures that arose thanks to the amnesty law, especially in Istanbul, shaped the discourse in urban
renewal approaches (Dinger, 2011). Furthermore, legal and institutional structures of urban planning were
deregulated with the introduction of neoliberal policies (Gur & Turk, 2014). Even though central planning
has always been crucial for determining urban and regional policies in Turkey, a new era emphasising
local administrations began with the help of institutional regulations during the neoliberal economic
transformation process that started in the 1980s. Nevertheless, these regulations also adopted an
inflexible, normative and rigid approach and no new regulations were introduced that could respond to the
ever-changing real estate investment and implementation styles (Tasan-Kok, 2006). To manage the
change in urban space, the planning system offers a perspective based on plan-led approaches. "Local
spatial plans" at the urban scale are inflexible and rigid (Ersoy, 2000; Keles, 2012, Ozden, 2008; Tasan-
Kok, 2006; Ozkan and Tiirk, 2016; Famous, 2006). In this sense, in the process of change management in
the urban space, it was far from providing the necessary flexibility, potential for interpretation or
opportunities for contribution (Unli, 2006). The bureaucratic restrictions were then overcome in alternative
ways, due to these shortcomings in the regulations.

In the 1990s, changes in the urban space began with the influence of globalisation, and large office
buildings and shopping malls led to extensive transformations in the urban space (Ozden, 2008; Giizey,
2016). For example, several changes were made in the residential areas in Istanbul and their usage: With
the construction of the second bridge over the Bosphorus and peripheral highways, financial centres were
built on these axes (Ergiin, 2006). In addition, during this period faulty urbanisation policies and partial
implementations have increased in urban areas, whereas central and local governments failed to develop
urban spaces, construct residences and establish mechanisms to inspect the urban structures in terms of
their eligibility for local spatial plans. As a result, this horizontal one-storey illegal housing turned into a
vertical multi-storey illegal configuration. The need for urban renewal thus increased, given all the
aforementioned negative developments (Koktirk & Koktiirk, 2007).

Moving towards the 2000s, urban renewal was emphasised again as a risk mitigation tool for natural
disasters following the sensitivity after the Marmara and Dizce earthquakes. There emerges the issue of
both modernising the settlements that are already built and reconfiguring the earthquake-prone residential
quarters, especially in the metropolitan areas. For this reason, urban renewal has been an important
component of urban development. Special urban renewal projects were introduced by the local
administrations, and developed through a cooperation between the public and private sectors. These
projects were implemented in high-rent areas and considered as the only alternative for the improvement
development plans (islah imar planlari) for squatter settlements (Geng, 2014). However, the flexibilities
and open negotiation processes in the relations between local administrations and the private sector, as is
the case in countries with discretionary planning systems, did not emerge here. On the other hand, the
stable and rigid framework of local spatial plans, compared to the dynamism of the social space, might fail
to produce urban spaces (Unlii, 2006). At this point, urban renewal projects have progressed on project-
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led approaches, developing a dynamic structure in contrast to the static local spatial plans. This situation
was also supported by new legislation concerning some special urban renewal projects.

In the recent years, Turkey's planning system has adopted an approach that makes decisions based on
fragments of the cities instead of considering the city as a whole. This situation encompasses an
increasingly flexible and project-led approach. For this reason, planning becomes an implementation tool
that can accommodate different and flexible applications according to market demands. New land use
decisions that are requested in fragments across the urban land, or changes to the existing land use
decisions, spread rapidly and create differences across the city (Tasan-Kok, 2006). However, the pressure
to increase the capital/land ratio due to the rising land prices in rapidly growing cities, and the resulting
demand for high density reconstruction of the non-functional or decentralisation of industrial zones into
urban fringes, and an increased demand for the reconstruction of licensed or unlicensed residential
buildings, along with the projects of local administrations that are in competition to receive the capital in the
era of globalisation have raised the momentum of urban renewal practices (Kocabas, 2005). For this
reason, numerous large-scale, mixed-use, prestigious redevelopment projects have been proposed by the
private sector. Haydarpasa, Galata Port and Dubai Towers projects can be given as examples for these
implementations. Some of the urban renewal practices today are considered to be due to commercial
developments in central areas, where the private sector has a high demand, and of housing projects that
target the high-income group (BIB, Urbanization Forum, 2009).

4 "FLEXIBILITY" IN THE LEGISLATION ON URBAN RENEWAL

The concept of planning has changed through the impact of transformations and dynamics created
socially, economically and politically, on a national and international level. Also, decision-making systems
are affected by macro-level structural changes, such as globalisation and neoliberal policies (Munoz
Gielen & Tasan-Kok, 2010). The discussions between planning systems are about the dilemma of
flexibility versus certainty. In the planning literature, there is a reoccurring pair between the concepts of
regulatory planning and strategic planning (Rivolin, 2008). Faludi (1987, p. 260), on flexibility, states that
"Flexibility helps to achieve as much certainty as possible in a world." Moreover, the regulatory planning
system has shown a move away from certainty towards flexibility. At the same time, the developments
regarding sustainability and economic growth have led to rigid, inflexible discretionary planning systems
that fail to realise the strategic policy vision (Steele & Rumig, 2012). In a comparative study, the European
Commission found a two-way trend in planning practices: countries with regulatory planning systems
actually tend to be flexible. On the other hand, countries with strategic planning systems are seeking
greater certainty (European Commission, 1997). In fact, many planning systems show a combination of
the features of regulatory and strategic planning systems. This two-way trend suggests that the ideal
planning system is somewhere in between deterministic and flexible (Steele and Ruming, 2012).

Over the past 30 years, more flexibility and less rigid rules have become a common trend in planning
practices (Munoz Gielen & Tasan-Kok, 2010). In cities that have a planning system based on rigid rules,
planning seems to be challenged in developing a creative approach that will balance the needs of the
market with the public interest given the new developments. Instead, it appears that there is a corrective-
regulatory trend to approve new developments within the rules and constraints of the existing system.
Within this framework, local governments have made efforts to revise existing plans by evaluating
individual requests rather than developing strategies for new developments in the city as a whole (Tasan-
Kok, 2006).

Generally speaking, flexibility has developed both as a reason and a consequence of the legal change in
the political, institutional-administrative, and plan-making processes. Nevertheless, this has become more
evident when local governments turned towards a more entrepreneurial and participatory approach.
Inclusion of the partnership between the public and the private sector at each stage of the supply and
development of services on the urban land to the processes of plan making and implementation has
affected the concept of flexibility. In this respect, factors such as the balance between neo-liberal policies
and public and private sector actors in urban planning, countries' unique planning approaches, economic
processes, financial strength of the public sector and the investment demands of the private sector affect
the tendency towards the concept of flexibility (Ozkan, 2010).
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A flexible system also comes forward in terms of urban renewal practices. Flexibility in urban renewal
practices occurs in two different ways.

First, urban renewal practices are excluded from the regulatory planning system due to the project-led
approach instead of a plan-led approach. Urban renewal practices since 2004 are applied with special
purposed laws. These special purposed laws bypass the hierarchy that exists within the regulatory
planning system. Thus, development rights, which are prepared in accordance with the regulatory planning
system, expire once declared to be in an urban renewal area. Urban renewal practices are a tool of
intervention that affects directly property rights. The 35th item of the Turkish Constitution states the
entitlement to property rights by persons and that these rights cannot be limited except for public benefit.
Although the right to property is protected by the Constitution, establishment of healthy living spaces is
enabled by the renewal projects that aim to restore ‘derelict and ‘obsolescent’ areas economically,
socially, physically and environmentally in the long term. From this point of view, the right to property,
which is protected by law and can only be restricted for the public welfare, is interfering with the urban
renewal projects (Tarakci and Turk, 2015). For this reason, the concept of "property rights" has been key
since the beginning of urban renewal projects and determines the way in which urban renewal projects are
managed through categorising its residents. Property rights are a concept based entirely on the document
of property and defines the extent to which the inhabitants are involved in the projects. Since Turkey's
urbanisation policies depend on day-to-day politics, the periods during which the property documents were
received have resulted in the formation of various types of properties even in the same neighbourhood.
Urban renewal practices are constructed on a system based on the legal status of property (Sen &
Turkmen, 2014), such as holders of land allocation certificates, holders of land titles and those without any
certification. The land allocation certificates distributed in the 1980s with the amnesty law allocate the right
for actual utilisation to gecekondu owners. Thus, the owners of the gecekondus have gained some legal
rights. This confusion of property consequently creates profound distinctions between those who have land
allocation certificates and land registration (title) documents, and those with no documentation. Those who
have legal property are equipped with the power to refuse the offers of municipalities. On the contrary,
those who have no documents are more willing to participate in the projects by accepting offers in
negotiations (Kuyucu & Unsal, 2010). Moreover, changes occur in the structure of property and actual
situations arise due to numerous unlicensed constructions (Goksu, 2006). The existence of different
property structure gives the power of discretion to authorities on both important issues such as valuation
and expropriation. This situation enables a great deal of flexibility in urban renewal practices.

Second, urban renewal legislation gives discretionary power to both central governments and local
administrations on various issues, such as determination of the renewal area or completion of the
implementation, unlike the legal instruments of the regulatory planning system. The main actors of the
urban renewal implementations are central and local governments. TOKI and the Ministry of Environment
and Urbanization are the most important actors for urban renewal in terms of central governments. In
2004, TOKI received significant authorisation in urban renewal areas with Law No. 5162. Relocation of the
low-income groups both living in gecekondu areas and collapsing city centres to remote areas by TOKI
has become one of the staple policies during this period. Finally, the Ministry of Environment and
Urbanization has become the main actor of urban renewal projects with Law No. 6306 since 2012. The
ministry takes the authorisation for the determination of urban renewal areas, making and approving plans
regarding these areas and certifying the constructions to be built on these areas. In short, the Ministry is
the sole authority in the implementation of an urban renewal project from the beginning to the end (Gur,
Tark, 2014). For example, the risk of earthquake is the most emphasised rationale for urban renewal in
Turkey. The JICA report regarding the risk of earthquake (IBB-JICA, 2002) stated that there were more
than 400 districts that required large-scale redevelopment or strengthening. The Istanbul Earthquake
Master Plan (METU, ITU, BU, YTU and iBB, 2003) has further improved this analysis. However, Tarakci
and Turk (2015) revealed in their study conducted throughout Istanbul that the urban renewal areas
declared by the Ministry were not identified in light of the results of the JICA Report and the Istanbul
Earthquake Master Plan, but instead based mainly on the housing market. This situation was enabled by
the power of discretion given to authorities by the urban renewal legislations. From the point of view of the
local administrations, it is stated that the contribution of the public sector to the partnership is the planning
of land use and supply of land, municipal services and infrastructure services, and most importantly,
establishing and sustaining the communication between the public and the private sector (Ozden, 2008).
With the introduction of the recent legal instruments, the authority of the central government has
increased, while the role of local administrations has decreased regarding urban renewal. This situation
demonstrates that discretionary powers are mostly held by the central government.
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The above-noted situation clarifies that the central and local government units have played important roles
in urban renewal practices. These roles have been shaped by the special legal resources listed below,
targeting urban renewal that have gone in effect since the beginning of the 2000s:

- North Ankara Entrance Urban Transformation Project Law No. 5104, dated 2004

- Law on Protection and Usage of Historical and Cultural Immovable Assets by Renewal Law No.
5366, dated 2005

- Municipalities Law No. 5393 Item 73, dated 2005 and Amendment Law on Municipalities Law No.
5998, dated 2010 acting on the aforementioned item.

- Transformation Law for Areas at Risk of Natural Disaster Law No. 6306, dated 2012

The common point of the aforementioned legal arrangements is that they redefine planning as a structure
that is flexible and that regulates spatial development taking into account market dynamics, instead of an
obstacle that impedes project implementation. In this respect, the flexibilities for urban renewal projects by
these laws are explained in detail below.

41 FLEXIBILITIES THROUGH THE NORTH ANKARA ENTRANCE URBAN
TRANSFORMATION LAW NO. 5104

The North Ankara Entrance Urban Transformation Law that came into effect in 2004 aims to restore the
spatial structure of the implementation areas of the North Ankara Entrance Urban Transformation Project,
improve the appearance of the environment, and provide a healthier residential layout to ultimately
increase the standard of living.

The key aspect of the North Ankara Entrance Urban Transformation Project is its aim to create an identity
for the area around the protocol road and northern peripheral areas that suits the image of the capital city
(Kitiik Ince, 2006). The project has a total area of 1580 hectares and has a projected population of 70,000
people. The project is implemented in stages, and the first stage covers an area of 400 hectares. Within
the first stage, there are 18,000 housing units, 47 hectares of special recreation area, 2 hotels and
congress centres, 18 hectares of pond area, a total of 3 km-long roads, tunnels and viaducts
(www.toki.gov.tr). The project is carried out through a public-private sector partnership. A company named
TOBAS and the Metropolitan Municipality are the main actors in the project. The financing of the project is
mainly through the cooperation between the private sector and the local administration (Kitiik ince, 2006).

With the law, hierarchy and authority in Turkey's planning system have been intervened by allocating the
authorisation of making plans to the municipality. Moreover, flexibility has been ensured by granting the
power of discretion to the municipality about whether the current plans would be continued or new plans
be developed. According to this law, old development rights will no longer be valid and new development
rights will be determined by the local spatial plan.

According to this law, the project is implemented within the framework of the agreements made between
the property owners and title holders. In cases where no agreement can be reached, real estate properties
owned by land owners can be expropriated by the municipality.

In addition, owners of uncertified constructions and gecekondus who do not have a land allocation
certificate but who certify that it was made before 1 January 2000 can also be entitled to the right of
property. The title holder whose land allocation certificate states an area of 400 square metres can take a
residence whose size is determined by the city council. The owners of the property with fewer than 400 m?
in the land allocation certificate are charged with the housing contract.

The North Ankara Entrance Urban Transformation Project is developed in an effort to satisfy the land
owners instead of owners of the gecekondus. The approach for renewal suggests getting rid of the
gecekondus in the area completely and building common spaces and high-rise buildings (Kitiik ince,
2006). Moreover, the city council holds the authority of the distributions at the end of the project and there
are no objective criteria for distributions, as it is based on agreements. That is, the city council has been
authorised to determine the qualifications of houses and workplaces that will be given to real estate
owners in accordance with the land amounts, the size that is required for property right ownership and the
qualifications of the houses that will be given to owners of the gecekondus with land allocation certificates.
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However, the criteria for application of these acts are not explained by the law or its regulations. At this
point, flexibility in the distribution of ownership at the end of the project has been enabled by allocating a
great deal of discretionary power to the municipalities.

4.2 FLEXIBILITIES INTRODUCED BY LAW ON PROTECTION AND USAGE OF
HISTORICAL AND CULTURAL IMMOVABLE ASSETS BY RENEWAL NO. 5366

Regarding the areas declared as protected areas in 2005 and the renewals to be made in these areas, the
Law on Protection and Usage of Historical and Cultural Immovable Assets by Renewal No. 5366 has gone
into effect as an important tool for carrying out urban renewal implementations.

It is a well-known fact that ‘derelict’ and ‘obsolescent’ areas in the historic parts of the city host the poorest
groups. These areas have been abandoned by upper income groups and have become a shelter for the
poor. These regions provide easy access to workplaces because of their central location, while offering
cheap accommodation facilities. After the 1980s in Turkey, these regions have drawn investors' attention
due to the potential of rents and have become the most important targets of transformation and renewal
projects with the support of local governments (Turkiin & Sarioglu, 2014).

By the law, municipalities are given broad authority with regards to the establishment of renewal project
zones, preparation of projects and implementation of these projects. The renewal zones are identified by
the absolute majority vote of the total number of members of the municipal general assembly in special
provincial administrations and of the city council in cities whose decisions (and in the case of metropolitan
cities, upon the approval of the decisions of the district city councils by the metropolitan city council) are
then presented to the cabinet by a proposal from the Ministry of Environment and Urbanization. Even
though the local administrations are the first authority for identifying the area, it may be implemented with
the decision of the central administration. Here, the broadened authority given to local governments with
regards to urban regulations is thus indirectly under the control of the central administration.

For example, Tarlabasi in Beyoglu, Istanbul was declared a "Renewal Zone" with the decision of the
cabinet on February 20, 2006, with a similar rationale to those in other parts of the world. Twenty-one city
blocks were declared urban renewal zones with this decision. In the first stage, the implementation
procedures and principles of the Tarlabasi Stage One Renewal Project, consisting of only nine city blocks,
with the decision of the Beyoglu City Council on November 10, 2006 (Turkin & Sarioglu, 2014). The
Tarlabas! project is also part of the protected area of Beyoglu. For this reason, after being declared a
renewal zone based on the law, "renewal protection" was implemented in parts of the area, while other
parts were under "conservation only", in accordance with the Law on the Conservation of Cultural and
Natural Assets.

Nevertheless, the renewal zone, prepared for approval by the cabinet, which is the highest policy maker of
the government, is grounds for debate on the basis of urban rights, urban governance, and that its
boundaries are based on observational and subjective data (Dinger, 2010). The fact that the declaration of
the urban renewal zone is not based on scientific criteria is one of the problems brought about by the law
(OGzden, 2008). Since the criteria for determining the area are not identified in the law and its regulations,
local governments have been given the power of discretion in this respect and flexibility is provided.

In a process starting for the first time with the declaration of renewal zones in the Beyoglu District on
February 20, 2006 with reference to the law in question, five more renewal zones were identified within the
same year. The renewal zones in the Beyoglu District vary greatly in size and location. Those in Fatih and
Emindni, on the other hand, are located near the coasts and city walls, with the historical heritage site of
Silleymaniye and Kapaligarsi sections being the biggest renewal zones in the centre (Dinger, 2010).

One of the most important aspects of this law is the common emphasis on "project" rather than on
"planning”. This is to such a degree that the law in question mentions simply "renewal projects”, without
reference to local spatial plans, drawing up a plan, and approval, or in short, with no information on
anything with regards to planning (Ozden, 2008). The law in question makes no mention of a relation
between the projects and the local spatial plans in use for the zone the projects refer to. As things stand, it
is understood that the urban renewal projects will be implemented individually in the determined protected
areas and that areas of reinforcement such as housing, commercial etc. will be formed in accordance with
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the principles stated in the zoning plan (Ustiin, 2014). Various decisions made by the state council state
clearly that for the implementation of local spatial plans, it is an absolute requirement to include a local
spatial plan and that implementations in violation of the purposes prescribed by the current local spatial
plans are unlawful (Ustiin, 2014). This shows that the law offers in general an approach far from an
integrated approach of planning, in refusal to be a natural part of the planning process, and promoting
fragmented/small scale solutions (Ozden, 2008).

Even though the regulations in the law do not specify a plan-project relation, it specifically emphasises the
concept of a preliminary project. The regulation of the law entitles the approval of the preliminary project
following the approval of the renewal project. Furthermore, it rules that renewal implementation projects
should be prepared on the basis of renewal preliminary projects. However, with regards to principles of
urban planning, it is unacceptable that a renewal zone declared in a protected area is described only in
terms of architectural preliminary projects and implementation projects. This is because in renewal zones
that are restricted to regulating the physical space, detracted from the planning discipline, not only are
historical and cultural heritage values threatened but also implementations emerge which cause the
deterioration of the socio-economic equilibrium (Dinger, 2010a). Current practices indicate that the
protection-renewal relationship in conservation areas is not properly constructed in some places, and that
renewal applications do not take the original texture of the area sufficiently into consideration (BIB,
Urbanization Forum, 2009). For instance, in Neslisah and Hatice Sultan neighbourhoods (Sulukule), an
area of about 9 hectares was declared a renewal zone in 2005. By law, the project was carried out jointly,
in accordance with a protocol signed by the Fatih Municipality, the Istanbul Metropolitan City, and TOKI.
Even though the said project was cancelled on the basis that it was "not in line with urban development
principles and not in public interest", it was completed by the time the decision was approved (Ustiin,
2014).

Within the scope of this law, for evacuating and demolishing the structures within renewal zones during the
implementation process of the projects, the primary method is agreement. Where no agreement can be
reached, the method of expropriation for the estates in the possession of juristic persons is used.
However, in order to expropriate, a public interest ruling is required. Still, in areas declared as renewal
zones, the matter of possession casts a much broader impact than simple expropriation. Following the
declaration of a renewal zone, the sales and leasing values of the estates reach a much different price
level than the free market rates (Dinger, 2010a). For example, it is known that the price per square metre
for the 360 Ofis Project built and sold after the Tarlabasi Urban Renewal reached $7,500. All five-storeys
of the registered building right next to this project, on the other hand, was expropriated for 760,000 Turkish
liras ($420,000). This means that this person whose building was expropriated will be unable to buy even a
100m2 office from this project (Turkiin & Sarioglu, 2014).

On the other hand, the regulation of the law in question states that if it turns out that the usual
expropriation process leads to delays in the implementation of the project, urgent expropriation may be
employed following the provisions of Article 27 of Expropriation Law No. 2942, consulted when under
extraordinary circumstances; in addition to the criteria with which to determine possible delays not having
been explained. This way, administrations are provided with a certain flexibility to tend towards urgent
expropriation.

When the regulations in the law are considered as a whole, an approach emerges that regards the
renewal zone as an entire project area. At the same time, it is stated that the renewal project can be made
in the parcels, provided that the authorised person considers it appropriate and the integrity of the project
has not deteriorated. However, the expenditure of this renewal project or its permit processes is not
defined. Moreover, it is also ruled that individual projects that are not completed on time may be completed
or expropriated by the administration in order to preserve the integrity of the project. The administration is
provided with a discretionary power with regards to this choice. When considered in terms of the right to
property, this situation restricts the individuals' right to disposition of their properties in their own discretion
and allows the right to an individual project only with approval from the administration (Ustiin, 2014).

Likewise, the law in question suggests that in addition to municipalities and public or private institutions,
implementations of renewal projects may be carried out by a partnership with TOKI. Nevertheless, it is
stated that all inspections and supervisions during the implementation would be performed by the
municipality. Since there are no detailed instructions in the law and regulations that refer to which
principles this relation is based on, a project partnership will be formed, a certain flexibility that may allow
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differences in individual implementations. That being said, it encourages implementations in renewal
zones via exemption from all kinds of taxes, levies, duties and fees.

4.3 FLEXIBILITY FROM AMENDMENTS TO MUNICIPALITY LAW NO. 5393 AND
MUNICIPALITY LAW NO. 5998

Municipality Law No. 5393, which regulates the duties, powers and responsibilities of city municipalities as
well as their working procedures and principles in 2005, was one of the studies carried out within the
scope of the Local Administration Reform studies. Article 73 of the law defined the roles and
responsibilities of cities with regard to urban renewal, and cities started acting as the local authority in
urban renewal. When Municipality Law No. 1580 and Reconstruction Law No. 3194, which were in force
before Municipality Law No. 5393, are inspected, it is observed that the matter of implementing renewal
projects is not defined in clear terms and that the cities are not authorised for renewal projects. It should
also be noted that before Municipality Law No. 5393, there were significant restrictions with regard to
intervention by cities in earthquake risk zones (Tarakg¢i and Turk, 2015).

In 2010, Amendment to the Municipality Law No. 5998 went into effect for amendments to Article 73. With
this law, the authority of the metropolitan municipalities has been extended. The law in question rules that
the area to be declared an urban renewal zone should be no smaller than 5 and no bigger than 500
hectares and that more than one place related to the project area may be declared one urban renewal
zone, provided that the total is no less than 5 hectares. On the other hand, there are no parameters for
determining the size of the area. For example, in the Maltepe district of Istanbul, a 93-hectare area has
been declared Basibiiyik Neighbourhood Urban Renewal Zone. The initial work on urban renewal in the
area started with the "Protocol Regarding the Urban Renewal Project in Maltepe, Istanbul" signed by TOKI,
the Istanbul Metropolitan Municipality, and the Maltepe Municipality on February 24, 2006 (Sen &
Tldrkmen, 2014). A total of six 14-storey blocks were built in this area by TOKI in the first stage and the
process is ongoing. The most recent development is the approval of the land use plan for the area by the
Istanbul Metropolitan City Council on March 18, 2017. This law assigns to metropolitan municipalities the
authority to declare urban renewal zones within metropolitan borders, to make plans of any scale and the
implementation of these plans, to grant construction and occupancy permits and undertake all sorts of
development processes as such for the declared zone, and to exercise authorities given to cities with
Reconstruction Law No. 3194. With this law, the authority of district municipalities in urban renewal zones
is reduced and almost all of the authority is transferred to the metropolitan municipalities. For example,
66% of the urban renewal zones in Ankara belong to the Ankara Metropolitan Municipality due to this law
(Bektas, 2014). This provides the cities with a broad discretionary power for urban renewal practices,
which completely disregards the integrity brought about by the Reconstruction Law. The decision of the
Supreme Court dated October 18, 2012 and numbered E:2010/82 and K:2012/159 states that “It is a
requirement that the power of discretion in the implementations of urban renewal and development
projects should be given to cities through the rules in question. As cities are areas of constant change and
improvement, which leads to difficulties in predetermining the ever-changing needs of a city, it is not
possible for the law to prescribe in detail how these needs might be satisfied,” acknowledging the
existence and necessity of the power of discretion.

Bektas (2014) reveals that following Municipality Law No. 5393 in 2005 and Law No. 5998 in 2010,
declarations of urban renewal zones gathered momentum and that when the years of declaration in
Ankara are examined, a 26% section was concentrated in the year 2005. At the same time, an 80,000-
hectare residential area of Ankara includes about 45% urban renewal zones, which further proves the
extent of these zones. In addition to urban renewal implementations being a planning option, declarations
of urban renewal zones cover nearly half the city's residential area (Bektas, 2014). This shows that in a city
as important as Ankara, half of the city is under a regulatory planning system whereas the other half is
under a discretionary planning system. However, this distinction is not in two different areas, but the
renewal areas are located in different parts of the city. For this reason, regulatory planning dominated by
50% of the city is ineffective with fragmented interventions.
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4.4 LEGISLATIVE FLEXIBILITY ABOUT THE TRANSFORMATION LAW FOR AREAS AT
RISK OF NATURAL DISASTER LAW NO. 6306

In 2012, the Transformation Law for Areas at Risk of Natural Disaster (Law No. 6306) entered into force as
an important and controversial legal tool for urban renewal. The main purpose of the law is stated as
identifying areas of disaster risk and structures outside of these areas, and thus improving and/or
disposing of them in order to create healthy and safe living environments in accordance with the rules of
science and art, as well as with common standards in those fields and lands where risky structures are
located. The ultimate goal stated is to ensure that no further casualties occur in the face of any disaster,
and to transform cities into healthy and safe living environments (www. csb.gov.tr).

The purpose of this law is to identify risky areas for disaster, as well as other urban and rural lands in
which risky structures outside these areas are located, and to specify the procedures and principles of
improvement, liquidation, and renewal. Risky areas and risky structures, which constitute the basis of the
law, are defined in Article 2. According to this definition, risky areas are those that bear the risk of causing
loss of life and property due to the ground structure or the construction on the ground. These areas are
determined by the Ministry or the Administration and later confirmed by the cabinet upon the proposal of
the Ministry. Risky structure refers to a structure, within or outside the risk area, that has completed its
economic life or is determined to bear the risk of collapse or serious damage on the basis of scientific and
technical evidence.

With this law, upon identification of "risky areas" and "risky structures," a generalised authorisation is given
to the Ministry of Environment and Urbanization for the “improvement", "liquidation" and "renewal" of
structures existing in all risky areas for disaster across the country. It has been stipulated that
municipalities and special provincial administrations or TOKI can only utilise these areas and structures
upon assignment by the Ministry.

Here, the most fundamental change introduced by Law No. 6306 is the authorisation of the central
government in the process, while in all laws enacted since 2004 local administrations had been granted
discretionary powers and the flexibility in the planning system had been regulated for local administrations.
Especially considering the broad framework of the definitions for risky structures, risky areas and reserve
spaces, the greatest flexibility is provided in the authorisation for planning; and thus, the Ministry of
Environment and Urbanization is granted the flexibility to conduct any type and scale of plans as preferred.

Article 57 of the Constitution imposes important duties on the state in terms of housing legislation. The
state is obligated to take necessary precautions for the residence of its citizens in healthy housing. The
measures taken under Law No. 6306 can be considered as measures to meet the need for healthy
housing (Simsek, 2015). Based on this reason, Law No. 6306 grants administrations a very broad authority
and with this authority, flexibility is provided both in planning and implementation. This flexibility is
especially in terms of the central government. In addition, construction companies seem to have a
significant say in these processes. However, there would be much benefit in including the municipalities in
the implementation. The municipalities' coordination of relations between the construction companies and
their owners can facilitate implementation. The law prevents this function of the local administrations by
giving more authority to the Ministry (Ustiin, 2014).

The first of the flexibilities in the law relates to the identification of risky areas, reserve spaces and risky
structures, which forms the basis of the law. Thus, according to Law No. 6306, the Ministry of Environment
and Urbanization, municipalities, metropolitan municipalities and special provincial administrations have
been authorised to identify the urban renewal areas. A risky structure can be identified on the basis of
certain concrete criteria, despite being impossible to be fully defined. However, the criteria for identifying
risky areas have not been determined in concrete terms, but are left to the discretion of the administration.
For example, the Derbent district (Sen & Oktem Unsal, 2014), which is located next to the Maslak-
Buyukdere Hill and has the highest land prices in Istanbul, 92% of which is composed of gecekondus, is
worthy of attention for its unresolved urban renewal issues especially since the beginning of the 2000s. As
a solution, the area was declared a "risky area" on 03.01.2013 by the decision of the Council of Ministers.
This verdict for a risky area was annulled as a result of the lawsuit filed by the residents of the
neighbourhood, in 2014, by the 13th division of the state council on the grounds that the area was
declared risky based on "observational and general information, not a technical report." However, with
another decision of the Council of Ministers on 03.01.2017, the area was once more announced as risky.
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Likewise, the characteristics of the reserve space, whether it is risky or not, were not clearly defined in the
law, and the appointment of reserve spaces was left to the discretion of the administration. The Ministry of
Environment and Urban Planning has identified 8 reserve areas of 34,704 m? in the European side of
Istanbul.

The second flexibility granted by this law is the restriction of use. The Ministry may request from the
relevant authorities not to provide electricity, water and gas to the structures in risky areas or to risky
structures. This restriction of use was not found contrary to the Constitution. According to the decision of
the Constitutional Court dated 27.02.2014, numbered E: 2012/87 K: 2014/41, it is considered reasonable
action to stop providing electricity, water and gas services for residents who refuse to evacuate the
buildings that are at the stages of "evacuation and destruction," and thus force their evacuation. However,
withholding the services of electricity, water and gas in accordance with this regulation is a threat to an
individual's right to health. This may lead to the abnegation of a public benefit (health) which is superior in
terms of ensuring the continuity of the project. On the other hand, the above-noted regulations are not
compatible with the principle of uninterrupted provision of public services or the social state principle
(Ustiin, 2014).

The third flexibility presented by the law relates to the stakeholders of the risky areas, real estate where
the risky structures are located and reserve spaces. The law states that decisions can be made by at least
two thirds of the stakeholders after liquidation in these risky areas, on the real estate where the risky
structures are located, and at the reserve spaces. The land shares of the stakeholders not participating in
the decision making are then sold to the rest of the stakeholders by auction based on their market value. In
cases where sales are not made to the stakeholders, it is purchased by the Ministry for its market value.
The ratio of 2/3 stipulated by law has been criticised for not being based on objective data and life
experiences (Ozsunay, 2015). However, the explanation has been that this regulation was made out of the
ordinary with a broader perspective on the law, due to an intention to accelerate the procedures. However,
the most fundamental issue here is the obligation to take the shares of the stakeholders who do not
participate in the majority. This is considered a new situation where the consequences of non-participation
are outlined as exclusion from that community (Kirsat, 2013).

The fourth power granted by this law that provides flexibility concerns the expropriation of private property
(land) on which a structure has been demolished. It is stipulated by law that such land can be urgently
expropriated by the Ministry, TOKI or the Administration, if at least two thirds of the property owners cannot
reach an agreement. Urgent expropriation in such cases has been included in the decision of the
Constitutional Court dated 27.02.2014 numbered E: 2012/87 K: 2014/41. It is stated in the court decision
that the expropriation by the relevant public institutions and organisations of real estate at disaster risk not
utilised by their owners at their own will, as part of the reorganisation of the real estate’s residential status,
is of public benefit.

The fifth of the flexibilities provided by the law is that persons for whom rent or temporary work or housing
allowance can be made are: owners and tenants of the structures evicted by agreement, or workplace
owners. It is unclear whether it is possible to grant discretionary power to the related institutions and
organisations within the boundaries specified by the rule in the "can be made" statement (Simsek, 2015).

5 GENERAL EVALUATION AND CONCLUSION

While Turkey has a plan-led regulatory planning system (Ozkan & Turk, 2016), a project-led system is
adopted with laws relating to urban renewal. In addition, a discretionary planning approach becomes
evident in the laws, with discretionary powers given to the central government but also to the local
administrations. The purpose of this report is to analyse the flexibility created by the legal regulations on
urban renewal and its consequences based on actual urban regeneration practices. As summarised in the
table above, the flexibility resulting from the legal means of urban renewal has increased over time and
has shifted from local administrations to the central government. Throughout the process, discretionary
powers have been increased with every law. However, negotiations, which are the basis for discretionary
planning systems, have never been defined in the law. Although all laws presume that “agreement forms
the basis”, the right to expropriation and even urgent expropriation creates pressure on property owners.
Negotiations for agreements in cases where there are no equitable and equal rights do not have the
attributes of an actual negotiation.
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The scale and content of the flexibility that emerged in Turkey due to the legal means related to urban
renewal, which has emerged since 2004 up to the present day, have changed over time. When this
situation is considered in terms of planning systems, we find that while the planning system was initially a
regulatory system instead of a discretionary one, the laws for urban renewal areas have developed a
discretionary system. A project-led approach has been adopted in urban renewal practices, moving away
from the previously more plan-led system. Especially the concept of a preliminary project mentioned in the
law creates loopholes in the planning system. That is to say, a phrase stating that a preliminary project will
be implemented in the designated area ensures that there are no limitations on structure heights and
population densities and enables the developer to identify design criteria to a great extent. Thus, municipal
planning units cannot interfere with building heights, dimensions and shapes of structures, floor areas,
architectural features, residential typologies, etc., based on plan decisions. In actuality, these
specifications are made very strictly in the traditional planning approach in Turkey. The freedom granted to
the developer by the planning unit, with no guidance or restrictions imposed, causes the implemented
projects to develop in an incompatible fashion to the texture of the surrounding residential areas (Ozkan &
Tirk, 2016). Furthermore, loopholes are created through urban renewal plans in the planning approach of
laws referring to the regulatory planning system. This is because these plans have been made in a
fragmented fashion. Moreover, authorising only one institution throughout the process, starting with
planning of any type and scale until the end of the building license procedures causes a lack of
supervision.

On the other hand, starting with the identification of the area to undergo urban renewal, a significant
amount of discretionary power is given to the administrations in the restriction of use and the identification
of property right ownership. The process involves granting discretionary power first to the municipalities,
which are then transferred to metropolitan municipalities, and finally to the central government. The latest
legal regulations in particular seem to transfer the powers held by local administrations to the central
government, causing almost all of the urban renewal areas to be managed, identified and planned by the
central government. For example, the first findings of research done in Ankara reveal that 94% of risky
areas fall within regions previously declared as urban renewal areas according to Article 73 of Municipal
Law No. 5393 (Bektas, 2014). This demonstrates that the wide-reaching authority assumed by the central
government has been used without changing the quality or the justification of the urban renewal areas.
The latest legal regulations in particular seem to transfer the powers held by local administrations to the
central government, causing almost all of the urban renewal areas to be managed, identified and planned
by the central government. As deduced from the Constitutional Court's decision published on 23rd of July
2012 in the Official Gazette, both the aforementioned discretionary power and the project-led approach to
the planning system are found reasonable.

It appears that all of the flexibility gained through both a project-led approach and discretionary power
benefits the private sector. Most of the flexibility interventions seem to increase the profit of the private
sector, accelerate the process, and provide the land. On the other hand, it is evident that as a result of
such flexibilities caused by law, the leaseholders as well as property owners especially in gecekondu
areas and historic city centres suffer financial as well as psychological damage.

Another important issue is gentrification, which is the most discussed issue for urban renewal practices in
Istanbul. The most fundamental problem of urban renewal areas such as Tarlabasi, Sulukule, and Ayazma
has been the gentrification in these areas. Studies show that gentrification is not a problem caused by
local governments, but rather a consequence of greater powers to restructure and regulate urban
production, and thus the displacement of the urban population (Uzun, 2015). In urban renewal practices,
the newly created social and technical infrastructures cause the unit prices of housing to increase, and the
actual property owners cannot live in the area; the projects are conducted according to the demands of
national and international capital, and as a result, these areas are gentrified. In the urban renewal
applications on a single building scale, however, the property owners become residents along with other
people in the same income group preferring to reside in the area, and thus, there is less gentrification (Gir
& Tirk, 2014).

Differences in urban problems require different scenarios and different methods to be applied in urban
renewal applications. For this reason, it is a good measure to create the appropriate arrangements for
different cities and situations. However, general arrangements are necessary in terms of the procedures,
duration, limitations on individuals, and the relationship of the plans and projects with plans on higher
levels. Otherwise, the administration may have an unlimited discretionary power, as well as various
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solutions for similar situations based on different laws, and the constitutional principle of equality will suffer
(Ustiin, 2014).
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1 INTRODUCTION

Traditional planning relies on a cycle of plan formulation/implementation/revision to keep planning
instruments up-to-date and more or less effective in face of evolving planning contexts. The inability of
static physical plans to respond to changes in the planning context (such as shifts in demographic trends,
varying demands for certain land-uses, requests for new facilities or infrastructures, or the obsolescence of
others) has been the subject of a long line of inquiry in planning theory. The frequent revision of a plan
may help in increasing the plan’s adherence to the changing reality, but in essence, a plan becomes
increasingly obsolete from the moment it is crystalized in a fixed regulation and maps. As a response,
several innovations have been introduced to the planning practice so as to allow the plan to remain as
suited as possible to the evolving planning context, such as scenario planning or flexible planning
(Friedman 2007).

Climate change and, more specifically, Sea-Level Rise (SLR), introduces a new dimension of variability
which is yet to be adequately addressed by planning theory and, especially, practice. Our point-of-view is
based on the idea that SLR is instilling the planning setting or context, with an uncontrollable (at the
local/regional scale) change to the planning setting, and one that cannot be planned- or zoned-out.

The natural variability and uncertainty over the evolution of a given area are arguably the principal reason
planning is required in the first place, so some degree of uncertainty over the outcome of a given planning
cycle has always been a major preoccupation of the planning process. Nevertheless, we have developed
solutions and means of averting or promoting certain outcomes (by way of zoning, by-laws, incentives,
taxes and building restrictions). These solutions have tended to require that the outcomes be reasonably
predicted from the onset, so that the planning solutions may be adopted in order to prevent them or
promote them (Hopkins, 2001).

For most urban transformations, these outcomes are the result of purely anthropogenic actions, whether
they be a single major decision from a public entity (such as the relocation of a container terminal) or the
consequence of a multitude of individual decisions (the gentrification of a given neighborhood). Being the
consequence of human action, most of these alterations can be planned for and, more importantly,
controlled through the introduction of mechanisms encouraging or discouraging the said changes.

This is not the case with SLR. It cannot be controlled as a phenomenon, as it will occur regardless of any
decisions one may introduce at the local level. And it is an undesirable change for most urban settings, as
infrastructure and urban development were not designed to face it. But, unlike most other undesirable
changes to the planning context, it cannot be “planned-out”. It is unreasonable to ignore the effects SLR
will have over shorelines and safety ratings of coastal protection infrastructure, and yet most planning
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